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intercepted letter could not be excluded as being a privileged communication. 
Hammons v. State (1905), — Ark. — , 84 S. W. Rep. 718. 

There is a conflict of authority as to the admissibility of such a communi- 
tion. The court bases its decision on principle rather than on authority. In 
the leading case of State v. BuKngton, 20 Kan. 599, it was held that such 
communications were privileged only while they remained within the custody 
and control of the husband or wife, or their agents. See People v. Hayes, 
140 N. Y. 484. In the case of State v. Mathers, 64 Vt. 101, 15 L,. R. A. 268, 
which is exactly in point, the Supreme Court on review upholds the intro- 
duction of the letter at the trial. The opinion of the dissenting judges filed 
in the principal case is based upon a previous decision of the same court in 
Ward v. State, 70 Ark. 204, 66 S. W. Rep. 926, where it was held that a 
letter written by a prisoner to his wife and taken from her person could not 
be used as evidence against him. In Bowman v. Patrick, 32 Fed. Rep. 368, 
Justice Miller holds to the view taken by the dissenting judges, and expresses 
his astonishment that a contrary doctrine should be entertained by any court. 
See also Scott v. Commonwealth, 94 Ky. 511; Seldon v. State, 74 Wis. 271; 
Wilkerson v. State, 91 Ga. 729, 17 S. E. Rep. 990; Mercer v. State, 40 Fla. 216. 

Dead Body — Action for Mutilation. — Plaintiff's mother died in a hos- 
pital and her body was removed to his home, as he was previously instructed 
and requested by her to take charge of her burial and was the only person 
interested. Plaintiff gave defendant permission to merely examine the 
stomach; but defendant removed and took it away whereby burial became 
necessary without it. Held, plaintiff may maintain an action for the unlawful 
mutilation of the body; and that mental suffering and the sense of outrage 
resulting directly from such mutilation are proper independent elements of 
compensatory damages. Koerber v. Patek (1905), — Wis. — , 102 N. W. 
Rep. 40. 

Demurrer to the complaint was sustained below. The case is important 
as presenting a question not before directly decided in Wisconsin, namely, 
whether a relative upon whom devolved the duty of providing for burial has 
any rights enforceable by the courts, to be protected in the performance of 
that service. The court passes over, as unnecessary to the discussion, the 
question as to whether there can be any property in a dead body, and bases 
its decision on the ground that the custodian of the body has a clear legal 
right to its possession for burial purposes and that any interference with that 
right by mutilation or other disturbance is an actionable wrong. Larson v. 
Chase, 47 Minn. 307, 14 L. R. A. 85; Foley v. Phelps, 1 App. Div. 551, 37 
N. Y. Supp. 471. The secondary question regarding mental suffering as an 
element of damages is decided in accord with previous Wisconsin holdings. 
Pellardis v. Journal Printing Co., 99 Wis. 156, 74 N. W. 99; Sturtz v. Ry. Co., 
73 Wis. 147, 40 N. W. 653. But the decision seems to go beyond previous 
Wisconsin holdings when it makes mental suffering an independent element 
of damages. It agrees with Larson v. Chase, supra, and Lombard v. Lenox, 
155 Mass. 70, 31 Am. St. Rep. 528. 



